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NOTES. 

Carriers — Discrimination — Extension of Credit — At com- 
mon law, the carrier has the option to demand payment of freight 
in advance or on delivery. And, as there is a lien on the goods to 
secure the payment of charges, it is often a matter of indifference 
whether the freight is collected at the beginning or end of the trans- 
portation. 1 The law has, therefore, always recognized that the car- 
rier could exercise one option or the other, according to the con- 
venience of the parties, the course of trade, or the sufficiency of the 
goods to pay the accruing charges. What was true between the 
carrier and the shipper, was likewise true between the carrier and 
its connections. But there is a conflict in the authorities as to how 
far this common-law right has been modified by those statutes, 
which, while not requiring absolute uniformity, do prohibit unjust 
discrimination. On the one hand, it is argued that the carrier has 

'Wells v. Thomas, 27 Mo. 17 (1858) ; Potts v. N«w York, etc., R. Co., 
131 Mass. 455 (1881). 

(430) 
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the right to make connections, establish joint routes and through 
rates for the purpose of facilitating and increasing its business. As 
an incident of this right, it is said that the carrier may enforce the 
common-law rule and accept goods with or without prepayment of 
freight, its decision being determined by the relation between the 
two companies, the amount of business interchanged, the solvency 
of the carrier against which the balance generally exists, and other 
like matters, which, while aiding some of the carriers, do not in- 
crease the rates charged to the shipper, in whose interest the laws 
against discrimination have been passed. The federal courts hold 
that such difference in treatment is not an unjust discrimination, 
prohibited by statute. 2 A different view of the question has been 
taken by other courts, 3 including the Supreme Court of Georgia, 4 
which held that the statute, requiring railroads to furnish custo- 
mary facilities for the interchange of freight, empowering the com- 
mission to prevent unjust discrimination, authorized that body to 
pass an order directing the Wadley Southern Railway to discon- 
tinue the practice of requiring the Macon and Dublin Railroad to 
prepay freight to Adrian, while making no such demand from the 
Central of Georgia Railway. The Supreme Court of the United 
States said that this decision of the Georgia Supreme Court was 
controlling, so far as the state law was concerned, and the only 
question for its consideration was whether such an order violated 
the provisions of the Fourteenth Amendment. 5 

The Wadley Southern Railroad contended, in effect, that with- 
out due process of law the order deprived it of the liberty of con- 
tract, took from it a valuable right of property and deprived it of 
the profit it could have made in the exercise of the well recognized 
common-law right to demand prepayment of freight from one con- 
nection without being compelled to make similar demands from all 
other connections. The Supreme Court ruled on this branch of the 
case that the order did not, as claimed, interfere with the carrier's 
legitimate right of management, nor deprive it of any right of con- 
tract. It did not require the Wadley Railroad to receive without 
the prepayment of freight, goods whose value was insufficient to 
pay charges, if the consignee should decline to accept them on ar- 
rival. Neither did it deprive the Wadley Southern of the right to 
solicit and encourage shipments via the Central of Georgia Rail- 
way. The imperative quality of the order was to pronibit the Wad- 
ley Railroad from favoring one carrier to the injury of another 

'Little Rock, etc., R. Co. v. St. Louis, 63 Fed. Rep. 775 (1894) ; Gulf, etc., 
R. Co. v. Miami S. S. Co., 86 Fed. Rep. 407 (1808) ; Gamble-Robinson Com- 
mission Co. v. C. & N. W. Ry. Co., 168 Fed. Rep. 161 (1909). 

"Adams Express Co. y. State, 161 Ind. 328 (1903). A statute in this case 
expressly forbade extending audit to some but not all shippers. 

'State of Georgia v. Wadley Southern Ry. Co., 137 Ga. 497 (1912). 

'Wadley Southern Ry. Co. v. State of Georgia, 235 U. S. 651 (1915). 
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and the public, where the conditions as to service were substantially 
alike in both cases. And certainly, it would seem that a regulation 
is reasonable which requires, not that a carrier shall enter into a 
specific contract with a connection, but if it voluntarily extends 
facilities and privileges to one of its connections, that it must also, 
under substantially the same conditions, give the same facilities and 
privileges to the other connection, where the result of its favoritism 
is the injury to the public. 8 

Section Three of the Interstate Commerce Act prohibits "any 
undue or unreasonable preference or advantage." 7 What is undue 
or unreasonable preference or advantage is not defined by the act, 
but it has been held to consist of doing or allowing to one party or 
place what is denied to another party or place under substantially 
the same circumstances and conditions. 8 The Gamble-Robinson 
Case holds that it is not giving "any undue or unreasonable prefer- 
ence or advantage" within the meaning of the Interstate Commerce 
Act, for a carrier to require payment in advance of some customers 
for freight charges and to extend credit to others similarly situa- 
ted. 9 In the case of Little Rock & Memphis Railroad Company 
v. St. Louis Southwestern Railway Company, 10 the common-law 
right of a carrier to require payment in advance for freight charges 
of some customers and to extend credit to others was recognized, 
and it was held that the act of an interstate carrier in requiring pre- 
payment of freight charges by one connecting carrier and giving 
credit to other connecting carriers was not subjecting the former 
to an "undue or unreasonable disadvantage" within the meaning of 
the act. But in Hocking Valley Railway Company v. United 
States, 11 a railroad company practiced discrimination in violation 
of the Interstate Commerce Act, where, at the time of the monthly 
settlement, it received a shipper's note in payment of freight 
charges, while in transactions with other shippers, the railroad ex- 
acted payment in cash at the time of the monthly settlement. The 
scope of this decision was confined to cases where requiring the 
prepayment is used as a precaution to insure the payment of the 
full legal rate. The case, however, contains language casting doubt 
upon the hitherto established doctrine that the mere fact that credit 
is extended to some shippers and refused to others is not sufficient 
to constitute discrimination. 



"Atchison, etc., R. Co. v. Denver R. Co., no U. S. 667 (1884). 

'Interstate Commerce Act, Feb. 4, 1887, c. 104, §36, 24 Stat. 380 (U. S. 
Comp. St. 1001, p. 3156), as amended by Act June 29, 1006, c. 3591, §2, 34 St., 
386 (U. S. Comp. St. Supp. 191 1, p. 1292). 

'Supra, n. 2. 

' Gamble-Robinson Commission Co. v. C. & N. W. Ry. Co., 168 Fed. Rep. 
161 (1909). 

10 Supra, n. 2. 

"Hocking Valley v. United States, 210 Fed. Rep. 735 (1914). 
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In view of the Hocking Valley Case, and the decision reached 
by the Supreme Court of Georgia, sustained by the United States 
Supreme Court, as to its constitutional aspect, it is highly probable 
that the Interstate Commerce Commission will hold that the exten- 
sion of credit to one shipper or connection and the refusal to extend 
to others similarly situated constitutes unjust discrimination. The 
result reached in the Wadley Southern Case is very desirable, as it 
is manifest that extending credit to one shipper and not to another, 
gives the favored shipper a substantial advantage and seems clearly 
an unjust discrimination. 

G. W. K. 



Constitutional Law — Commerce Clause — Restraint Upon 
Commerce — An Iowa statute 1 declared that no foreign corporation, 
for other than religious and charitable purposes "shall transact any 
business within this State [Iowa] nor sue or maintain any action at 
law or otherwise, in any of the courts of this State . . . until it 
shall have filed in the office of the Secretary of State an authenti- 
cated copy of its charter or articles of incorporation . . . and 
also unless it shall have appointed a resident agent upon whom pro- 
cess may be served in any action to which it may be a party and shall 
have filed an authenticated copy of such appointment in the office of 
the Secretary of State and of the register of deeds of the county 
where the agent resides." 

The general rule of constitutional law is that a State can pre- 
scribe any condition it may desire as a condition precedent to the 
right of a foreign corporation to do business within its borders, 2 but 
this is modified by the rule that a State may not attach as a condition 
something which is outside the limits which the Constitution of the 
United States places upon State action. 3 And subject to the same lim- 
itation is the rule that a State may restrict the right of a foreign cor- 
poration to sue in its courts.* An excellent example of these doctrines 
and their application may be found in the recent case of Sioux Rem- 
edy Company v. Cope, 6 where the facts briefly were as follows : The 
plaintiff was a South Dakota corporation which had shipped goods 
of the value of eighty dollars to the defendants in Iowa. The action 
was brought in a State court in Iowa, and the defendant interposed 
a plea that it could not be maintained because the plaintiff had failed 

J Rev. Codes, 1903, §883. 

5 Paul v. Virginia, 8 Wall. 168 (U. S. 1868) ; Hooper v. California, 155 
U. S. 648 (1894). 

•Blake v. McClung, I7'2-U. S. 239 (1898) ; Western Union Telegraph Co. 
v. Kansas, 216 U. S. 1 (1909). 

4 Bank of Augusta v. Earle, 13 Pet. 519 (U. S. 1839) ; Anglo-American 
Provision Co. v. Davis Provision Co., 191 U. S. 373 (1903). 

5 235 U. S. 197 (1914)- 



